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Introduction

Poland’s transformation from a centrally planned econ-
omy to a market-oriented system has complex impli-
cations for all areas of Polish law, including international
criminal cases. In terms of models to assist the develop-
ment of a legal infrastructure to support and complement
changes in the economy, Eastern Europe has little to offer
and the considerable experience of Western Europe is not
casily adapted to the Polish situation. A recent World
Bank study® accurately observes that one role of the law
during a transition period is to provide the necessary legal
and institutional framework for privatisation, essentially
to stipulate what is permitted and what is forbidden, to
define property rights, and to establish a stable framework
within which the economy can function without undue
administrative and political interference. But to be effec-
tive, law reform in Poland must recognise the broad range
of changes that have accompanied the introduction of a
free market, not the least of which are changes in the
criminal activities and movements of offenders.

During the current period of growing economic inter-
dependence between Poland and other countries, an
increasing number of criminal cases coming to the atten-
tion of Polish criminal justice authorities have inter-
national aspects. For example, in 1992, approximately
400 foreigners, one third of whom come from the
Commonwealth of Independent States, were detained in
Polish prisons, either under sentence or awaiting trial.
However, only ten extradition requests were made to
Poland by other states and only a dozen were made by
Poland during the same period.?

The numbers suggest that loopholes may exist in
Poland’s national legal arrangements. In fact, how extra-
dition cases should be handled under Polish law is
ambiguous and potentially contentious. This is especially
true regarding the protection of human rights within the

framework of international cooperation. Recently, the
existing juridical gaps have given rise to controversy in
several cases where neither the interests of the state nor
the rights of the alleged offenders were adequately
observed.

In order to invite detailed examination of this specific
area of criminal law, this article describes three recent
extradition cases. In future, it is likely that the number
of criminal cases with international implications, which
may involve extradition, will continue to increase. The
recent cases point to a need to establish clear legal means
for criminal cooperation between Poland and other states
that are consistent with international obligations to pro-
tect human rights. Hopefully, the issues raised in the cases
below will encourage countries in transformation to
develop modern laws to address crime problems, which
will protect society through the efficient operation of
criminal justice systems and guarantee the rights of
individuals.

Trafficking in arms
(Poland-Germany-US)

A group of seven people, one American and six Poles,
was reportedly arrested in Frankfurt-am-Main, Hesia,
Germany, on 10 March 1992 on charges of attempting
to smuggle weapons to Iraq. The arrest operation, code
named “Sting’, was prepared by agents from the US cus-
toms service who from the beginning of negotiations pur-
ported to represent the interests of an Iragi party.
According to the news media reports, the contract
exposed by the American agents provided for the sale of
105,000 Kalashnikov machine guns, 4,000 RPG-7 anti-
tank grenade launchers, 1,000 Striela air rockets and 200
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rocket launchers — all amounting to a total value of US
$ 50 million.*

In the absence of an extradition treaty between Poland
and Germany, the Polish authorities asked Germany
through diplomatic channels to turn over the Polish sus-
pects invoking the principle of reciprocity. In pursuance
of the extradition treaty between US and Germany, the
American authorities prepared a request for extradition
of all the suspects involved allegedly in violating the
United Nations sanctioned embargo on the sales of wea-
pons to Iraq.” The German authorities, following the
opinion of the Supreme Court of Hesia (Oberlandesgericht),
decided to extradite the suspects, despite repetitious
requests of the Polish authorities to turn them over to
Poland. In the meantime, the German attorneys of some
of the suspects brought an appeal before the German
Constitutional Tribunal (Verfassungsgericht) claiming that
basic constitutional rights of their clients had not been
observed, eg the attorney of one defendant had reportedly
only one hour to examine the defendant’s file.® Five Polish
citizens were extradited to the US very quickly and one
was returned to Poland after a protracted diplomatic
exchange between the US and Germany on the one side
and Poland-Germany on the other side.

Cashing in on double interest rates
(Poland-Israel)

Two owners of a dynamic Polish company (47t ‘B’) with
highly diversified operations, used slow (taking up to one
week) postal transfers of the money borrowed from 19
commercial banks, with 118 branches, while they trans-
ferred company funds the same day by their own trans-
port, including cars and helicopters.” Because of the
alleged complacency of some bank officials and poor tele-
communications, the said company, practising an old
‘floating’ technique, forbidden in more developed bank-
ing systems, was reportedly able to receive double interest
rates for the same money deposited on current accounts
(d vista) with a 12 per cent interest rate. Figures of some
US $350 million were considered in some damages esti-
mates as the loss to the commercial bank which credited
the company and, ultimately, to the central bank which
guaranteed the transactions during the transfers, Both
owners left Poland for Israel, with which Poland has no
extradition treaty. As in the case above, Poland asked
Israel to extradite them on the basis of the principle of
reciprocity. One of them had acquired Israeli nationality
and another owned a sizeable action portfolio in an Israeli
state petroleum company, but both reportedly declared
that they were nevertheless willing to return to Poland
and face the charges, provided that they would not be
arrested pending the outcome of the trial. In the mean-
time, the suspects invited their Polish attorneys to Israel
for consultations. The issue of extradition seems to have
stalled.

Filing false tax returns (Poland-US)

On 2 February 1992, Polish authorities arrested the owner
of a successful Polish private bank, pursuant to a request
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by the US under a 1927 extradition treaty between
Poland and the US. According to media reports, the
suspect left the US in 1987 for Austria and later for
Poland, after pleading guilty to filing false tax returns to
evade taxes and promising to pay New York and Federal
tax authorities close to US $5 million.? The US-Poland
treaty does not provide for the possibility of extradition
for tax crimes unless interpretation of the treaty was
stretched. Reportedly, American request for extradition
initially quoted tax crimes. The extradition request was
later extended to cover forging or falsifying documents.
According to suspect’s attorney, the American authorities
initiated his prosecution for assistance in falsifying the
documents by his partner. Both, the suspect’s attorney
and Polish ombudsman argued that there were doubts
concerning double criminalisation of the offence in ques-
tion.” The suspect’s attorney raised this matter before the
Supreme Administrative Court and the ombudsman with
the Attorney-General who is also the Minister of Justice.
The suspect’s attorney acted on the assumption that the
question of the suspect’s extradition is an administrative
decision and therefore he had the right to appeal to the
Supreme Administrative Court. The Attorney-General
did not wait for the verdict of the Supreme Administrative
Court nor he acted on ombudsman’s request but ordered
to proceed with the suspect’s extradition which ended
with his escorted flight to the US.

Areas for legal assistance

Leaving aside other legal implications of the above cases,
there remains the question of the legal assistance which
suspects are entitled the under international criminal law,
and the legal consequences when their right of defence is
not fully or adequately observed. The last case of extra-
dition involving filing false tax returns offers most sugges-
tions in the above terms, while the implications of the
other two cases provide the basis for more general obser-
vations. It appears that in the extradition case, although
quite an elaborate legal defence work was performed, the
international implications of the extradition may still
need to be more fully explored.

Poland is a party to the International Covenant on
Civil and Political Rights and its First Optional Protocol
allowing for individual complaints. Article 13 of the
Covenant requires that expulsion of aliens may follow
after exhausting remedies provided by the domestic law.
In the case Giry v Dominican Republic, the United Nations
Human Rights Committee (HRC) noted that ‘expulsion’
should be broadly interpreted to include ‘extradition’. In
the case Hammel v Madagascar, the HRC added that these
remedies must be ‘effective’.'® In light of the above action
of the Attorney-General the remedies may be regarded
as not ‘effective’. Moreover, in the individual opinion on
the Giry case written by four HRC experts, they pointed
out that his extradition should have fallen ‘within the
competence of administration’.'! By acting on the
grounds of the extradition treaty, it may be argued that
the Attorney-General took a problematic, if not contro-
versial decision.'?

In sum, it may also be argued that under the Optional
Protocol to the Human Rights Covenant the rights of the
suspected alien provided under article 13 were not fully
observed by Poland. First, because the remedies were not
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‘effective’, secondly because the extradition order should
have had an administrative nature and not a criminal
law nature. In the end, if the HRC interpretation were
accepted, compensation may be sought by a victim of
unlawful arrest (art 9 §5 of the Covenant)."

In the ‘Sting’ and Art B’ case, when only the will of a
requested State determines the status of the alleged
offender, the role of the attorney is even more difficult,
as no extradition treaties or general principles of inter-
national criminal law exist, the interpretation of which
can give firmer ground to legal action in defence of the
offender’s rights. The older treaties (like those signed
between the US and Poland and the US and Austria)
rather marginally addressed ‘white collar’ crimes and are
not really suited to serve in combating the current inter-
national crime scene where money laundering operations
involve very sophisticated types of crime not covered in
those treaties. Moreover, in the absence of treaties, or
because of their antiquated contents, countries are
tempted to ‘take the law into their own hands’, as report-
edly was the case of the abduction in Poland by Ukrainian
militia of an Ukrainian suspect wanted for homicide and
robbery,'* or as illustrated by the US Supreme Court
decision in US v Alvarez-Machain."” In such cases the rights
of the defence are so seriously compromised, that the
process of delivering justice can hardly be rectified by
invoking international remedies, if at all.

Conclusion

Neither extradition treaties nor extradition on the basis
of reciprocity give any special consideration to the rights
of offenders. While it goes without saying that they are
not designed to address such rights, the question of extra-
dition nevertheless discloses an extremely vulnerable junc-
ture between international and domestic criminal law in
which the offender may be bound to lose out.

The Polish-American extradition case involving filing
false tax returns suggests the need for a more comprehen-
sive and in-depth review of the interaction between dom-
estic and international legal remedies.'® While,
theoretically, both types of remedy make the right to
defence a viable instrument in strengthening the rule of
law, in various other cases other overriding priorities, not
necessarily of a legal nature, may render such a legal
defence not ‘effective’ or possible in the first place.

At the national level, financial exigencies clearly limit
possibilities of legal defence to those foreign offenders who
cannot afford to have attorneys of their choosing, as is
the case of some foreign offenders kept in Poland and
some Polish suspects kept in the US. Access to legal
defence for offenders with a better financial standing may
nevertheless be constrained because of political pressures
exerted on or by the requesting or requested State. In
such cases expulsion or extradition orders may fall short
of required procedures. In those and other cases observ-
ance of the rule of law may be jeopardised, especially
when democratic judicial guarantees are either ignored
or not fully respected.

At the international level, more checks and balances
in international criminal law are needed to make extra-
dition proceedings more amenable to the requirements of
due process which should govern domestic criminal legis-
lation and courts. First, there should be attempts made

to pursue a legal defence despite various constraints.
When the criminal defence lawyer cannot enter the case,
there may be an ombudsman or other party eligible to
bring a motion before the competent court. Secondly, it
would definitely be in the interest of all criminal justice
professionals to work towards improving and modernising
extradition laws and procedures to make the legal situ-
ation and rights of the parties concerned clearer than
now. In attaining checks and balances, there is a place
for national and international legal associations.
Bilaterally or multilaterally they could encourage, follow-
ing on the United Nations ‘Model Extradition Treaty’"’
or other relevant examples, to work on new draft extra-
dition treaties or review the old ones. As a result of that
process, through domestic and international channels,
those associations could invite attention of justice officials
to their proposals. Thirdly, and as emphasised in inter-
national fora,'® in the case of conflicting obligations stem-
ming from international criminal law assistance treaties
and human rights conventions, the provisions of the latter
should prevail. This would give criminal defence lawyers
a strong legal argument in favour of their clients, so far
not available. Fourthly, and with reference to the emerg-
ing practice of abductions, such violations should be
recognized as either a legal bar to prosecution or a cause
for civil liability in respect of the person concerned and
the state whose sovereignty had been violated, or both."”

While conflict of interests in the drafting or review
process is probably unavoidable, the de lege ferenda impli-
cations of recent extradition cases in Poland suggest that
it is better to have such a conflict aired before the law is
enacted than to have a bad law or no law at all and the
problem of ineffective legal assistance.
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PERSONAL TAX AND ESTATE PLANNING

A Case Study on Individual Tax
and Estate Planning, Wills,
Trusts and Succession —

The Swiss Position

Michael Brandon Barrister Geneva

The following paper was presented as part of a case study
on “The Wealthy Family’ conducted at the International
Bar Association’s Biennial Conference in Cannes,
f September 1992. For a full report of the session, see the
March 1993 edition of the International Legal Practitioner.

Questions posed in the case study

Fred Wiley from Euranasia is interested in investing up
to $10,000,000 in Switzerland to purchase a farm or
business. He thinks that he might like to migrate there
one day, but his married children have no such intention.
He asks for advice on the following:

(a) What considerations should he bear in mind in regard
to taxation?

(b) What considerations should he bear in mind in
regard to estate planning and testamentary dispositions?
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Taxation

Company taxation

The first advice to Mr Wiley (‘Mr W) is which Canton
to chose for the incorporation of a company to undertake
the business and which Canton for his personal residence
which need not be the same. Mr W’s business interests in
Switzerland should be held through a company registered
in Zug, Canton of Zug. He would be the sole shareholder
with bearer shares and Managing Director (with two
Swiss nominee Directors).

We assume that the company would earn an annual
net profit of Sfr 240,000. Its annual tax charge, also
assuming capital stock and reserves of Sfr 2,000,000,
would be with Federal and Cantonal/Communal tax
combined Sfr 51,525 or 21.5 per cent. We further assume
that the company would pay an annual gross dividend of
Sfr 50,000 less the 35 per cent Federal withholding tax. A



